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court held that there was no material adverse employment
action, but the opinion does not indicate whether the delay
was serious, and the only adverse effect claimed by the
plaintiff was anxiety. Seeid. at *9.

Finally, in Negussey v. Syracuse University, No. 95-CV-
1827,1997 WL 141679, at*6-12 (N.D.N.Y. 1997), the court
held that a nine-month delay in a grant of tenure did not
constitute an adverse employment action. In its analysis,
however, the Negussey court focused on whether the plaintiff
had suffered any injuries in the course of the appeal process
and concluded that he had not. Seeid. at *10-12. The court
noted, however, that injury to professional reputation could
constitute an adverse employment action for a university
professor. Seeid. at *11. Dobbs-Weinstein, by contrast, has
raised credible allegations of damage to professional
reputation. Moreover, the eighteen-month interval between
theinitial denia of tenure and the ultimate award in Dobbs-
Weinstein's case seems excessive. Seeid. at *12 (remedial
action that is insufficiently prompt can constitute an
independent, actionable harm under Title VII).

Unlike the mgjority, | am not concerned that permitting
Dobbs-Weinstein to go forward with her action will
encourage premature litigation concerning adverse initial
employment decisions. As long as an employer’s appeal or
grievance process operatesin atimely fashion, the employee
generally will not suffer a materially adverse action. Thisis
particularly trueif the employer refrainsfrom terminating the
employee in the interim, but, even if the employee is
wrongfully terminated, voluntary reinstatement and provision
of back pay will limit or possibly even obviate the recovery of
compensatory damages. Moreover, the filing of this lawsuit
may have been a factor in bringing closure to a lengthy
internal review process. In such asituation, the litigation is
necessary and should not be discouraged.

For the foregoing reasons, | respectfully dissent.
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OPINION

SILER, J., delivered the opinion of the court, in which
KENNEDY, J., joined. MOORE, J. (pp. 9-12), delivered a
separate dissenting opinion.

SILER, Circuit Judge. Plaintiff Idit Dobbs-Weinstein
appeals the district court’s grant of summary judgment in
favor of defendant Vanderbilt University on her Title VII
clam for gender and national-origin discrimination.
Vanderbilt cross-appeals the dismissal without prejudice of
Dobbs-Weinstein's pendent state law claims under the
Tennessee Human Rights Act and for breach of contract. We
AFFIRM.

. BACKGROUND

In January 1994 the philosophy department at Vanderbilt
recommended that Dobbs-Weinstein be granted tenure by a
vote of five to four of the tenured faculty after a thorough
review of her scholarship, teaching, and service. That
recommendation wasthen forwarded to the acting dean of the
College of Arts and Sciences, John Venable, who in May
1994 declined to concur in the department’ srecommendation
of tenure due to concerns with the quality of Dobbs-
Weinstein's research and teaching. Thus, Dobbs-Weinstein
was advised that her appointment would expire at the end of
the 1994-95 academic year, on August 31, 1995. The
philosophy department was unabl e to appeal Dean Venable's
decison to Vanderbilt's Promotion and Tenure Review
Committee (*PTRC”) becauseit could not obtaintherequisite
two-thirds vote in its August 1994 vote on the appeal .
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termination of Dobbs-Weinstein's employment was not
stayed pending the outcome of alengthy review process. In
this circumstance, | would hold that Dobbs-Weinstein
suffered a materially adverse change in the terms or
conditions of her employment.

The mgority cites a number of cases from outside the
circuit to bolster its contention that Dobbs-Weinstein did not
suffer an adverse employment action. However, | find all of
these casesto be di stingui shable and someto be supportive of
Dobbs-Weinstein's position. In Page v. Bolger, 645 F.2d
227, 233 (4th Cir.) (en banc), cert. denied, 454 U.S. 892
(1981), the court reasoned that only “ultimate employment
decisions such as hiring, granting leave, discharging,
promoting, and compensating” are covered by TitleVIIl. The
selection of a review committee that would make hiring or
promotion decisions, the court concluded, was only an
“interlocutory or mediate decision[]” that does not implicate
Title VII. Seeid. In asituation in which an employee has
been given notice of termination and the clock is running,
however, | would not think that the existence of a grievance
procedure automatically transforms the tenure denial into an
interlocutory decision for the purposes of Title VII.

In Howze v. Virginia Polytechnic & Sate University, 901
F. Supp. 1091, 1096 (W.D. Va. 1995), a tenure candidate
initially was denied tenure but on internal university review
“was ultimately awarded her promotion and tenure and given
pay and rank increases at the same time as other promotees.”
(Emphasis added.) Thus, it could be fairly said that the
decision complained of had “no effect on the ultimate
outcome” and that the Howze plaintiff, unlike Dobbs-
_V(\j/ei nstein, did not suffer an adverse employment action. See
id.

In Davisv. City University of New York, No. 94 CIV. 7277
(SHS), 1996 WL 243256, at *8 (S.D.N.Y. May 9, 1996), the

plaintiff aleged that the defendants had delayed and
attempted to block her award of tenure and promotion. The
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by the University, Dobbs-Weinstein seeks to recover for the
reputational damage and the emotional harm suffered as a
result of Dean Venable' s alleged discriminatory action.

Dobbs-Weinstein has aleged compensable injuries under
Title VII. “The goal of Title VII isto ‘make persons whole
for injuries suffered on account of unlawful employment
discrimination.””  Suggs v. Servicemaster Educ. Food
Management, 72 F.3d 1228, 1233 (6th Cir. 1996) (quoting
Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975)).
This court has recognized that in making a plaintiff whole it
often will be appropriate to award prejudgment interest, see
Thurmanv. Yellow Freight Sys., Inc., 90 F.3d 1160, 1170 (6th
Cir. 1996), amended, 97 F.3d 833 (6th Cir. 1996), and
damages for emotional harm. See, e.g., Turic v. Holland
Hospitality, Inc.,, 85 F.3d 1211, 1215 (6th Cir. 1996).
Similarly, a successful Title VII plaintiff should be
compensated for reputational damage especially when it
impacts on her employment or her future employability and
advancement.

Despite the prospect of compensable damages, however,
themajority concludesthat Dobbs-Weinstein did not suffer an
adverse employment action that could entitle her to relief
under Title VII. The existence of an adverse employment
action clearly is an element of a prima facie case under Title
VI, but this court has not before addressed the scope of this
requirement in similar circumstances. In Kocsis v. Multi-
Care Management, Inc., 97 F.3d 876, 885 (6th Cir. 1996),
however, we held that a Title VII plaintiff must demonstrate
a materially adverse change in the terms or conditions of
employment to make out a prima facie case. In Kocsis we
determined that the reassignment of an employee which
entailed no decreasein pay or benefitsand no material change
in duties did not constitute a materially adverse employment
action. Seeid. at 886-87. Daobbs-Weinstein, by contrast, was
denied tenure and was informed that her employment at
Vanderbilt would end at the end of the academic year.
Although this decision ultimately was reversed, the
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In October 1994 Dobbs-Weinstein filed a grievance with
Vanderbilt's Senate Committee on Professional Ethics and
Academic Freedom (the “PEAF Committee”). She cited a
number of procedural irregularities and charged that gender
and national-origin bias played a role in Dean Venable's
decision. The PEAF Committeeissued areportin April 1995
criticizing the reasoning in Venable' s report, which detailed
his rationale for declining to concur in the philosophy
department’ snarrow recommendation for tenure. Concluding
that Vanderbilt had not properly followed procedure in
Dobbs-Weinstein's tenure review process, the PEAF
Committee recommended that her file be forwarded to the
PTRC. Dobbs-Weinsteinfiled theinstant actionin May 1995
before the PTRC acted.

After review, the PTRC recommended in August 1995 that
Dobbs-Weinstein receive promotion and tenure, although it
acknowledged that Dean Venabl€e's prior contrary decision
was based on “legitimate, reasonable and weighty” concerns.
Its recommendation was accepted and implemented by
Vanderbilt after the concurrences of Provost Burish and
Chancellor Wyatt. In November 1995 the Board of Trustees
promoted her to Associate Professor with tenure, retroactive
to the end of the 1993-94 academic year, when Dobbs-
Weinsteinwould havereceived tenurebut for DeanVenable's
decision not to concur in the philosophy department’s
recommendation. She received back pay for the 1994-95
academic year to compensate for the delayed promotion and
wasgiven full pay for the period after August 31, 1995, when
payment for her previous contract had ended.

Dobbs-Weinstein asserts that Dean V enabl €’ sdecision not
to concur in the philosophy department’ srecommendation of
tenure was discriminatory. She contends that the ultimate
grant of tenure, promotion, and back pay, accomplished after
agrievance process, has not compensated her for the interim
emotional distressand the potential damage to her reputation
that she suffered asaresult of Dean Venable sdecision. She
also requests interest on the back pay she received. The
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district court granted summary judgment in favor of
Vanderbilt. Although the district court found that the case
was not moot and that Dobbs-Weinstein had presented a
prima facie case of employment discrimination, the court
determined that she had not shown pretext by Vanderhilt.

[1. DISCUSSION

This court reviews a grant of summary judgment de novo.
See City Management Corp. v. U.S. Chem. Co., 43 F.3d 244,
250 (6th Cir. 1994). Summary judgment is to be granted
when thereis no genuine issue asto any material fact and the
moving party is entitled to judgment as a matter of law. See
FeD. R. Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 247 (1986). Summary judgment is only to be
granted if a reasonable jury could return a verdict for the
nonmoving party. See Anderson, 477 U.S. at 248.

The plaintiff bearsthe burden of establishing aprimafacie
case of employment discrimination. See Mitchell v. Toledo
Hosp., 964 F.2d 577, 582 (6th Cir. 1992) (citing McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 802 (1972)). To
establish a prima facie case of discrimination, Dobbs-
Weinstein must show, at a minimum, that: (1) she was a
member of a protected class; (2) she was qualified for the
position; and (3) she suffered an adverse employment action.
Seeid. at 582-83.) Asawoman and a citizen of Israel and

"Thiscourt has not yet addressed therequired el ements of aprimafacie
case in a tenure denial situation. Here the district court used only the
three factors listed above, citing an earlier Middle District of Tennessee
case which utilized a similar approach and was affirmed by this court
without comment on the prima facie elements. See Langland v.
Vanderbilt Univ., 589 F.Supp. 995, 1003 (M.D. Tenn. 1984), aff'd, 772
F.2d 907, 1985 WL 13611 (6th Cir. Aug. 19, 1985) (unpublished and per
curiam). Thedistrict court reasoned that because V anderbilt was capable
of hiring another tenured professor in the philosophy department, it was
unnecessary for Dobbs-Weinstein to establish that the position remained
open or wasfilled by an applicant who was not amember of the protected
class. See Dobbs-Weinstein v. Vanderbilt Univ., 1 F.Supp. 2d 783, 791
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DISSENT

KAREN NELSON MOORE, Circuit Judge, dissenting.
The majority holds that, even if Dean Venable discriminated
against Professor Dobbs-Weinstein in declining to concur in
the philosophy department’ stenure recommendation, Dobbs-
Waeinstein did not suffer an adverse employment action and
may not recover under Title VII. This is so, the majority
concludes, because Dobbs-Weinstein ultimately received
tenureand back pay after resortingtotheUniversity grievance
process and filing suit. | disagree and respectfully dissent. |
do not think that, as a matter of law, we can regject the
assertion of an adverse employment action in this instance.

In January 1994 the Vanderbilt philosophy department
voted to recommend that Dobbs-Weinstein be promoted to
the tenured position of Associate Professor as of the
conclusion of the 1993-94 academic year. In May 1994 Dean
Venable declined to concur in this recommendation, and
subsequently Dobbs-Weinsteinwasinformed that her contract
with the University would conclude on August 31, 1995.
Although Vanderbilt ultimately granted Dobbs-Weinstein
tenure and promotion, this did not occur until November
1995, well over ayear after tenure otherwisewould have been
granted and several monthsafter Dobbs-Weinstein’ scontract
terminated. Asaresult of the untimeliness of Vanderbilt's
internal review process (over ayear passed between Dobbs-
Weinstein's filing of her grievance and the University's
ultimate action on that grievance) and the speed with which
the expiration of her contract approached, Dobbs-Weinstein
wasforced to seek employment outside of the University, and
the disclosure of Vanderbilt’sinitial decision to deny tenure
inevitably became known within the academic community.
Dobbs-Weinstein has offered evidence indicating that her
academic reputation and prospects were damaged thereby.
Thus, in addition to seeking interest on the back pay provided
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before the employer has an opportunity to correct through
internal grievance procedures any wrong it may have
committed.

Vanderbilt arguesin its cross-appeal that the district court
erred in dismissing Dobbs-Weinstein's state law claims
without prejudice because it claims that judicial economy
considerations weigh in favor of dismissal with prejudice.
Under 28 U.S.C. 8§ 1367(c)(3), the district court has the
discretion to dismiss claims over which it has supplemental
jurisdictionwhenit hasdismissed all claimsover whichit has
original jurisdiction. This court reviews the dismissal of
pendent state law claims for abuse of discretion. See Taylor
v. First of America Bank-Wayne, 973 F.2d 1284, 1287 (6th
Cir. 1992). Thedistrict court did not abuse its discretion in
dismissing Dobbs-Weinstein's state law claims without
p(:jl udice after it had dismissed her federal claims without a
trial.

AFFIRMED.
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Canada, Dobbs-Weinstein can establish that sheisamember
of a protected class. We may aso presume that she is
gualified to be an Associate Professor with tenure in
Vanderbilt’'s philosophy department in light of the fact that
she now holdsthat position. What remains to be established
is whether she has suffereg an adverse employment action
cognizable under Title VII.

Dobbs-Weinstein argues that the adverse employment
action giving rise to her Title VII complaint is Dean
Venable's decision not to concur in the philosophy
department’ srecommendation that shereceive promotionand
tenure. Asaresult of that decision, Venable notified her that
she would not receive tenure and that she would only be
employed by Vanderbilt for onemoreyear. DeanVenabledid
not havethelast word in Dobbs-Weinstein’ squest for tenure,
however, as evidenced by the fact that shewas ableto utilize
Vanderbilt's internal grievance process and is now an
Associate Professor withtenure. TheBoard of Trusteesmade
the final decision for Vanderbilt on Dobbs-Weinstein's
position at the university.

n.12 (M.D. Tenn. 1998). Other circuitshaveemployed varying standards.
See, e.g., Namenwirth v. Board of Regents, 769 F.2d 1235, 1240 (7th Cir.
1985) (requiring the plaintiff to show as a fourth element of the prima
facie case that “an applicant not in the protected class was granted
tenure”); Tanik v. Southern Methodist Univ., 116 F.3d 775, 776 (5th Cir.)
(asfinal element of aprimafacie case, plaintiff must show that “he was
denied tenure in circumstances permitting an inference of
discrimination”), cert. denied, --- U.S. ---, 118 S.Ct. 600 (1997). Because
we affirm this case for a failure to establish one of the above three
elements of a prima facie case, we decline to reach the question of
whether a fourth element is required in a case involving the denial of
tenure.

?Because this court reviews a grant of summary judgment de novo, we
may affirmthejudgment of the district court on any grounds supported by
therecord, evenif they are different from thoserelied upon by the district
court. See City Management Corp., 43 F.3d at 251.
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We acknowledge that “tenure decisions in an academic
setting involve a combination of factors which tend to set
them apart from employment decisions generally.” Zahorik
v. Cornell Univ.,, 729 F.2d 85, 92-93 (2d Cir. 1984)
(providing reasons why tenure decisions are often difficult to
place in atraditional employment framework: the lifetime
nature of the contract, the fact that the decisions are often
non-competitive, the decentralized nature of the decision-
making process, the multiplicity of factorsinthedecision, the
fact that tenure decisions are often quite contentious, and the
reluctancy of courtsto review the merits of atenuredecision).
Because tenure decisions are so complex and potentially
contentious, universities are well-served to have a grievance
procedure for individuals wishing to appeal any of the many
intermediate decisions or eval uations made during the tenure
review process. Vanderbilt employs such a process, which
allowed Dobbs-Weinstein to prevent Dean Venabl€e sinterim
decision from becoming final. She does not contend that her
position at Vanderbilt has been lessened as a result of her
resort to the grievance process or that she is in any way
unegqual to, other Associate Professors with tenure at the
university.” Venable's decision does not constitute the
“adverse employment action” required to establish a prima
facie case.

In so holding, we note that we are not alonein focusing on
whether Dobbs-Weinstein can present a case based on an
“ultimate employment decision.” See Page v. Bolger, 645
F.2d 227, 233 (4th Cir. 1981) (“ Disparate trestment theory as
it has emerged in application of [§ 717, which coversfedera
employees] and comparable provisions of Title VII . . . has
consistently focused on the question whether there has been
discrimination in what could be characterized as ultimate
employment decisions such as hiring, granting leave,

3She does, however, claim injury to her future employability at other
institutions of higher learning, but the basis for this speculative element
of damages is unclear, as the affidavits on which she relies were not
provided to this court in the joint appendix.
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discharging, promoting, and compensating . . . . [I]t is
obvious to us that there are many interlocutory or mediate
decisions having no immediate effect upon employment
conditions which were not intended to fall within the direct
prosc)riptions of § 717 and comparable provisions of Title
VIL™).

Atleast threedistrict courtshavedrawn similar conclusions
in employment discrimination cases based on delayed grants
of tenure. SeeHowzev. Virginia Polytechnic and Sate Univ.,
901 F.Supp. 1091, 1096-97 (W.D. Va 1995); Negussey V.
Syracuse Univ., 1997 WL 141679 at *8-*12 (N.D.N.Y.
March 24, 1997); Davisv. City Univ. of New York, 1996 WL
243256 at *8-*9 (S.D.N.Y. May 9, 1996). Howze held that
the plaintiff had failed to establish a prima facie case of
retaliation on the basis of the tenure process for lack of an
“adverse employment action” when the final layer of
plaintiff’s tenure review process reversed earlier
recommendations against her tenure. Howze, 901 F.Supp. at
1096-97 (“To hold otherwise opens the door to endless
litigation of intermediate steps in an employment decision-
making process that have no effect on the ultimate outcome.
... [W]here the tenure decision was following the chain of
appeal, each decision aong the way is not actionable. Only
the final decision isthe ultimate act.”).

Dobbs-Weinstein has not created a claim for employment
discrimination by suing Vanderbilt before the final decision
on her promotion and tenure was made. She argues that her
claims for emotional distress and professional reputation
damages mean that her claim is viable, but that argument
places the cart before the horse. A claim for potentially
recoverable damages does not transform Venable's decision
into an “adverse employment action.” Dobbs-Weinstein
succeeded in the grievance process, and Vanderbilt's final
decision was to grant her tenure. She has not here suffered a
final or lasting adverse employment action sufficient to create
aprimafacie case of employment discrimination under Title
VII. To rule otherwise would be to encourage litigation



